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:.h .- IN THE UNITED STATES DISTRICT COURT
?-,,,”<J L+‘u I

-.w r__
FOR THE DISTRICT OF NEW 14EXIC0 - >

!-$..
:;.,,l~-. ..-.

CONCERNEDCITIZENS
FOR NUCIJ?.ARSAFETY,INC. JAN L 4 :9Q7

and PATRICK JEROXE CHAVEZ,
Plaintiffs

gk.-.. ....
v. Civ. No..9471O39*M

UNITED STATES DEPARTMENT
OF ENERGY, and SIEGFRIED S. HECKER,

Dafondants.

G CF ~ED CONSENT

Defendant Unitad Skates Department of Energy, on behalf

of itsmlf, Plaintiffs Concerned Citizens for ~uclaar Safety

(“CCNS”) and Patrick Jw- Chav- and Defendant Siegfried

Hack-r,with this notice, lodges with the Court a proposed

consent decree that, with a separate proposed settlement

s.

aqreaaent, contains the terms of a settlement of the claims

assertedby Plaintiffs in this case.

In thin case, Plaintiffsfiledsuit againstDefendants

alleging that Los Akaos National Laboratory (“LANL~’or

“Laboratory”]is not in full compliance with the national

emission standard for radionuclidesat DOE facilities, set forth

at 40 C.F.R. SS 61.90- 61.97 tlcSubpartIiw). Plaintiffs and

Defendantshave reached a settlement of these claims. This

settlementtake= the form of a propcxed consent decree and a

separate settlement agreement. A copy of the proposed consent

decree is attached to this notice as Exhibit A and hereby -
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with the COUrt. A copy of the proposad settlementagreem.ntis

attachedto this noticeas ExhibitB~ and is providedto the

Court fOr its informationonly and will not be entered as an

order of tho Court.

The prOpOf34 consent decree W ~ be signed or

entared by the Court at this time. Pursuant to section l13(g) of

the Clean Air Act, 42 U,S.C. 7413(g), the proposed consent decree

is not finaland cannotbe filedwith the Courtuntilthe United

States Attorney Gmeral provides “a reasonableopportunityby

notice in the Federal Register to persons who are nOt namedas

partiesor intervenersto W* action” to comment in writing upon

tho proposed consent decree. l& After a reasonablepublic

comment periOd, the United StatesAttorneyGeneral must prOmptly

consider$anywrittencommnts recaivcd. & Xf naie of the

commentsmdiscloso facts or considerations.which indicate that the

propoamdconsent decrao is inappropriate,improper,inadequateor

.inconsietentwith the requirmonts of the Cl@anAir Act, the

consentdecreecan be signed by the Court. k In addition, the

requirements of 28 C.F.R. S !50.7provide for a sianilar

opportunityfor public comment prior’tu entry of ● proposed

judgment.

The partias anticipaterequestingthe Court to enter

tha proposal consantdecree followingreceiptand consideration

of any publicconunmts,in March 1997.
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Dated: I? , 1997

WIS J. SCHIFFER
Assisrant Attorney General
Environment and Natural Resources
Division

by: *
EnvironmentalDefense Sectikm
U.S. Department of Justice
999 U3th St., SUite 945 NT
Denver, Colorado ?30202
(303) 312-7324

JOHN.J~.KELLY
Unite

nitsd States Attorney

(!305)766-3341

,. .. ...
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IN THE WNITFDSTATES DISTRICT COURT
FOR THE DISTRICT aF NEW MEXICO

CONCERNED CITIZENS
FOR NUCLEAR SAFETY, INC.
and PATRICK JEROME CHAVEZ,

Plaintiffs,

v.

UNITEDSTATESDEPARTME.N’T
OF’ENERGYand SIEGFRIED S. HECXER,

Defendants.

Whereas, tho parties to this action

‘+’Citizens:for.NuclaarSafaty (“CCNS”).and

Civ. No. 94-1039M

are Plaintiffs Concerned

PatrickJqrome Chavez

and’-DefendantsUnitedStatesDepartmentof Energy (“DOE-)and

SiegfrisdS. Hackm?;

Whereas, Plaintiffsfilad suit against Defendants alleging

that Los Alamos NationalLaboratory(WANLM or Waboratory”) is

not in full compliance with the national●missionstandard for

radionuclidesat DOE facilities,set forth at 40 C.P.R. 55 61,90-

61.97 (mSubpartH“);

Whereas, on April 2, 1996, the COUZ’tgI’antedpartial summary

judgmnt to Plaintiffs &sad upon DOE’S ●dmission that 31 of 33

‘major”stacksand associatedquality assuranca prqraam were not

in compliancewith Sub~artH at the time Plaintiffsfiled thair

motionfor partial summary judgment;
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Whereas, 00E contends that it achiev-i full compliance with

Subpart H on or about June 3, 1996;

Whereas, DOE further contonds that Congress has not waived

DOE*S sovereign immunity for the assessment of CiVi.1 penalties

against it under the Clean Air Act;

Whereas, Plaintiffsdispute DOE’S claim of full cornplianca

and non-waiver of sovereign immunity for the assessment of

pmalties and, furthermore,sack injunctiverelief, an assessment

of penalties, an order requiring the performance of

environmentally beneficial projects, and recovery OC their

litigation costs and fees;

Whareas, the parties wish to resolve this action without

additional litigation and agree that it is in the public interest

toenter’into.thisConssnt..Decree, vithout:further: adjudication

, of the issues raised in this case; and

Whereas, the parties consider this Consent IMcreo, when

viewed together with the Settlement Agreement dated January 14,

1997 between CCHSand DOE, to be a.just, fair, adequate and

equitable resolution of these issues,

NOW THEREFORE, before the taking of any further testimony,

without trial or further admission of any issue of Pact or laV,

and upon the

adjudged and

1.

consent of the parties, it is hereby ordered

decreed that:

11.

This Court has jurisdictionover the subject natt~~

of this action and over the parties pursuant to SectJon 304(a)(l)
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of the CleanAir Act, 42 U.S.C. s 7604( a) {l), and 28 U.S.C. S

1331.

2. Venue is proper in this Court pursuant to 42 U.S.C.

5 7604{C).

III.

3. This Decree shall apply to and ba bindingupon the

Parties, their members, de18CjatEt8S and assigns. The undersigned

representativescertify that they are authorized by the Party or

Parties wham they represent to enter in to this Decree and to

executa and legally bind that Party or Partiesto the terms and

conditions ot this IXcree. Signature by counsel for tha

Departmnt of Justice on behalf of DOE shall bind-the United

Stat6)S to the terms of this Decree,

~:. ~

A.

4*

.contract fort

.comprehansive

section.

CompraE@a8iv8 Tmhnical Audits. DOEagrees to

fund and facilitate”performance of tha

independent technical audits describad in this

4.1. ~ . Tha purpose of the comprehensive

independent technical audits is to verify whathsr I.ANLis in f’ull

compliance with ths Clean Air Act radionuclide NESHAP, 40 C.F.R.

S 61.90-61.97 (“Subpart H“), during the term of this Decree.

4.2 &@&QK. The technical audits will be

conducted by John Till, Ph.D, as the independent auditor. He

will have th8 authority to assemblo an auditing team of

3
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appropriate,independentindividuals. ‘Independent”meana that

the auditorand the membersof the audit team will have had no

previoussignificant relationship with LANL or CCNS. CCNSf

retainad consultants in this case, Institute for Energy and

EnvironmentalRasoarch, will not serve as members of th8 audit

team.

4.3 Cmsult~tiOq The independenttechnical

team is free to consult with CCNS, DOE, or any other entity

chooses.

4.4 &GM,Q DOE agrees to provide th8

audit

as it

independent audit taam with access to facilitie=and raw data

promptly upon requ-st, subject to compliance with-reasonable

security, safety and scheduling requirements of DOE and LAM.

. .\CCNSshall-be.provided,.withaut charge, with copies of all

., documents-copiedfor the independent auditor. CCNS may request

copiesof otherdata reviewd by the independentauditor. In the

event DOE believesthe costs of a CCNS document reqmat are not

reasonable,pursuantto paragraph26, the production of documents

will be provided only aftm paymentby CCW of reasonable copying

chargea. DOEwill netify CCNS of any decisionto contest the

reasonablenessof the costs within 10 days of

requ88t for copies. CCNSmay then obtain the

expense, without waivm of its rights to seek

DOEunderparagraph26.

4.5 - of . The

receiptof any

copies at its own

reimbursement from

independent

technicalaudits will occur on the Zollowinq schedule:

4



!., ., .L.. . .lti.\

1’,
I

. .:

a. The first technical audit will commence

during calendar year 1997 no later than 90 days after completion

of tha updated radionuclide inventory currently in progress.

b. A second technical audit will commence

during calendar y%ar 2000, An updated radionuclide inventory

will ba preparad prior to the commencement of this second audit.

The second audit will commence na later than 90 days after

completionof the updated radionuclide inventory.

c. A third technical audit will commence in

calendar year 2002 if the independent auditor determines that a

third technical audit should be conductad. An updated

radionuclide inventory and an updated description of operations

and processes at UNL that have changed since the last audit and

which involve air emissions xegulated.under Subpart H will be

prepared and provided to the-auditor prior to June, 2002. ‘l”ha

fndepmdent auditor may meet with CCNS and its consultants and

with DOE prior to the auditor determining tlw scope and specific

data to be included in the updated description of operations and

procmms. Th independent auditor, based upon review of these

documents and upon the results of the sacond audit, will

determine whether, in his independent judgment, a third technical

audit should be conducted.

d. In the event that

audit identifies substantive deficiencies

the third technical

with compliance with

Subpart H that the auditor believes require corrective actions, a

fourth technical audit will commence no later than the end of
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calendar year 2003. The scope of the fourth technicalaudit

shall be limited to determining whether the necessarycorrective

actions identified in the third technical audit have been

satisfactorilyaccomplished.

4.6 Scwe of Audits. The scape and depth of the

technical audits will be determined by the independentauditor,

exercising sound scientific judgment, subject to tho cost limits

set forth below. The parameters of the audits may include,but

ara not limited to th following:

a. analysis of thm cxistinq radionuclide

monitoring systems.

b. review of the application of the

methodology used to determine the potential effective dose

. .’ “. equivalent; :tincludi.ng radionuctide .inventory and underlying data.

“c. examination of the content and

implementationof the quality assurance progr-o

Prior to each audit, the auditor will submit to DOE

proposed scope of

exceeds $100,000,

approval will not

determines not to

work and budget. If the proposed

then DOE must approve the budget.

be unreasonably withheld. In the

and CCNSa

Mdqat

OOE’S budget

event DOE

approve any sukx!d.ttedbudget, it shall initiata

the dispute resolution process set forth in Section VII below

and, if unsuccessful in resolving the dispute in that forum,

shall within five days of exhausting the

procass, file a motion with the Court to

6
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proposed budget should b. funded. DOE shall pay the reasonable

costs, if any, of tha independent auditor incurred in any dispute

resolution or Court proceeding under this section. In no event

shall the cost of the first audit exceed $300,000. In no event

shall the cost of tha second audit exceed $200,000. In nO event

shall the cost of the third audit exceed $150,000. In no avent

shall the cost of the fourth audit exceed $50,000.

4.7 ~. The independent auditor will issue

a report at the end of each audit. Minority opinions within the

audit team may be noted in the report. Within 10 dayu at receipt

of ●ach audit report, NE vill provide a copy to EPA Region VI,

mail a copy to CCNSand place a copy in the Las Al~Os National

Laboratory Reading Room. The findings and results af the audits

- are-non-binding.

4.8. lkm-ifierferencq . The parties will not

interfere in the timely, independent, or comprehensive completion

of the audits.

4.9 ~. Znvoicen fron the independent

auditor will be submitted monthly to both CCNS and DOE. Within

4S days of approval of each budget submitted by the independent

auditor, DOE shall fund an account established and administered

by the United Stat-s Department of Justice for payment of costs

of the independent audit. TM account shall be fully fundedwith

tha total amount of the approved budget. Tha reasonable charges

of the independentauditor shall ba submitted by DOE to the

Department of Justice account administrator within 20 days of

7
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recaipt by DOE, and shall be paid Promptly by the DePartWW of

Justice.

4tio E!!’CA Au ciit~. Pursuant to tim Federal

Facility ComplianceAgreement betwean IME and the United States

EnvironmentalProtectionAgency, DOE is obligatad to conduct

certain axtarnal independentaudits (“FFcA Audits”) of the

programs and procedures used to demonstrate compliance with

Subpart K. In the event DOE arranges for FFCA Audits in addition

to thosa provided in this Decree during the term of tha Federal

Facility Compliance Agreement, CCNS shall be given an opportunity

to meet with the FFCA auditor during each such audit.

5. Paynonts to tho Trmmry. DOEwill’make a payment

of $1!!0,000to the Treasury of the United States in compromise of

:-disputed claims for cfvfl panalties in this.cascundar the

aitizen suit provision of the Clean Air Act.

6. EnviroxuaomtallyBemficial Projocts

6.1

operated as Subpart

Facility Compliance

,AIRN~ In addition to the 17 AU?.NETstations

H compliance stations pursuantto &he Federal

Agreement between DOE and the United States

Environmental Protection Agency, DOE will, for five years frOM

tha ●ntry of this Decree :

a. continue the operation of AIRNET stations

27, 30, 34, and 36, as identified on the handwrittennotations on

the Structure Location maps, TA-54, provided by DOE and attached

to this Decree as Exhibit 1. These stations will be operated to

8
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the same standards as a Subpart H Canwliance station Comandng

within 30 days Gf entry of this DeCYt?e.

b. commencingwithin 6 months after entry of

this Decree, operate me additionalAIRNEX station at TA-33 and

one additional AI.RNET station located in the greater Santa Fe

area. The ganeral location of theta AIRNET stations vill be

detertninedjointly by DOE and CCNS. These two additionalAIRNET

stations will operated to the same standards as subpart H

compliance stations.

analysis from

subparagraphs

placed in tha

c* On a quarterly basis, raw data and

the additional AHWET stations referred to in

a and b above shall be provided to CCNS and a copy

Los Alaaos Reading Room. Each qiiarterly data

package wiLl”include air sampling data-from the .prevloua. quartsr.

6;2 etera.

Thermoluminescentdoslmeters (“TLDs”) capable of detecting gamma

and thermal neutron emissionswill be placed at tho 17 ●xiating

compliance AIRN~ stations within 60 days of entry of this

Decree. In addition, TLDs will be placed as follows:

a.

facility, including any

material,

b.

east and south sides of

c. ‘

d.

Approximately 11 TLDs around the TA-53

of its lagoons containing radioactive

Approximately

TA-18.

Approximately

Approximately

9

7 Albedo TLDs on tha north,

16 TLDs around TA-50.

33 TLDs around TA-54.



site.

sites.

These TLOS will

of this Decree.

.. ”<’ . ..3 1.’

c. Approximately

f. Approximately

7 TLDs around TA-16, S-

15 TLDs around TA-15 firing

*

be operated for a period OS five years from entry

For purp~ses of quality assurance, for a period

of two years from entry of this Decree, ME will place a second

TLD at 10% of the TLD locationsIdentified above, rotated to a

different TLD site can a quarterly basis. DoE will send these

quality assurance TILM to an independent laboratory for analysis.

Data generated from the TLDs and the quality assurance TLl)s will

be analyzed quart~rly. On a quarterly bU6i8, the “TLDraw data

and amlyses and the quality assurance raw data and analyses will

~ bbeyovided to CCNS anctplacad in the: Lo6Alarnos National

. . Laboratory Reading Room. Each quartmrly data package will

includo TLD results from the previous quart-r.

6*3* ●.FJeWNO~ DOE agreas to operate through

September 2002 ths current northern New Mexico NewNet systau.

DOS will maka nathern New MexicoNewNet data available via a Wab

site on tha Intarnat in a “near real timeW manner, in English and

Spanish. The data will be collected continuously and will be

made available to tha public on tha Int8rnet in the same form and

at the same time that it IS providedto DOE and LANL.

B. Siea&ied H cke~●

7. ~“s ca~ ●

Within 30 days of entry of this Decree, Siegfried S. Ht3ClCer,
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while he Eemains director of LANL, shall use tha inflWOIC9 of his

office and his beat ●fforts to persuade the Environment,Safety &

Health Panel, which advises the University of California’s

Presidmtts Council on National Laboratories,to allocate one day

of each annual visit to New Mexico to hear environmental Issues

relating to the Laboratory. If the Panel allocates time during

its annual visit to hear environmental issues, LANL employees,

CCNS and other members of the public will be invited to attend.

LANLstaff shall be made available for follow-up as requested by

the Panel.

8. Within 45 days of entry of this

Decree, Mr. Hecker will meet with CCNS te hear CC~S’s concerns

and suggestions regarding the protection of employees from

“’ retaliation or harassment.for voicing-environmental concerns, and

regarding CC3W8 environmental concerns.’

9, ~Y_HMIj Mr. Hacker, while he is

Director of the Laboratory, shall inftiat= a program whareby

appropriate members of the Laboratory’s Environment, Safety &

H*alth technical staff will be madm available for discussions

relating to environmental issues with interested members of the

public on a quarterly basis. These meetings will be announced in

advancm, and those interested in participating should give

reasonable notice at the issues of concern to them so that

‘ G. Thomas Todd, in his capacity as Xanager or the
Department of Enargy, I.msAlamos Area Office, has aqreed to
attend this meting.

11
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appropriate persannel can be scheduled to attend, The first 6uch

msating shall occur within 90 days of ●ntry of this Decree.

v. F~

10. Payments or obligations imposed upon DOE are

subject to the availabilityof appropriated funds. No provision

of this Decree shall be interpretedas or constitute a commitment

or requirement that DOE obligate or pay funds in cantraventicmbf

the Antf-Deficiency Act, 31 U.S.C. $ 1341 or any other applicable

law or regulation. DOE represents that the source of funding for

its obligations under this Decree shall be amual DOE

appropriations for operation of LAW and that funding such

obligations does not require a specific appropriation fron

Congress. In the event that sufficient appropriated funding is

.-r”not:aVailable,the Parties will attempt to:adjust any affmtd

timetables ‘accordingly. If funding is not received,Plaintiffs

may seek available legal and ●quitabla ramedias, including

termination of this Decree.

vz~ ~

11. If DOE is or may be unable to comply with any

requirement of this Decree because of a “force majeure~ event,

DOEmay rquost of Plaintiffs a modification of that requirement.

12. As soon as practicable after DOE knows that any

requirement of this Decree will not be net, DOE shall promptly

notify Plaintiffs in writing. Such notice shall describe the
.

cause and duration of the anticipateddelay, the measures taken

or to be taken to mitigate the anticipated delay, and a proposed

12
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revised schedule for meeting the requirement. DoE may also state

in such notic= that it constitute a written statement of dispute

for purposem of initiating the dispute resolution process.

13. In any judicial proceeding seeking to enforce the

tarms of this Deere- and/or to find DOE in contempt for failure

to comply or for delay in compliance with such terms, DOE may

raise as a defense that such failure or delay was caused by a

“force majeurew event. In any such judicial proceeding,

Plaintiffs may seek available legal and equitable remedies,

including termination of this Decree.

14, A ‘Force Majeure “ event is defined as any event

circumatanc~ arising from causes beyond tha reasonable control

DOE that cannot be overcoma by due dillgancaiand that causes a

or

of

delay’’imor prwents the.performance of any obligation under this

Deere*.

VII . REsQ~

25. Each Party shall ●xhawt the provisions of this

section WI with respect to any potential dispute between them

concerning this Consant Decree prior to seeking Court resolution

Of the dispute.

16, To initiate Dispute Resolution, the disputing

Party shall submit to the other Party a written statement setting

forth the nature of the dispute, the work affacted by the

dispute, the disputing Party’s position with respect to the
<.

dispute, and the information the disputing Party is relying upon

to support its position.

13
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17. The disputing Party shall ●ngage the other Party
●

in informal Dispute Resolution. During this informal Dispute

Resolution pa&iod, which shall not exceed 10 working days, the

Parties shall meet as many times as both deem necessary to

discuss and attempt resolution of the dispute. If resolution of

the disputo is not reached, either party may file a motion with

this Court to resolve the underlying dispute. If this Decree

plaCes a burden on a party to seek resolution by the Court, that

party shall initiato the court proceeding.

18. The pendency of any dispute under thi~ Section

shall not extend the tlma allowed for performance of the work

required by this Deore8, except that the time perhd for

completion of any work directly affected by a good-faith dispute

-shall be axtendod for at least a period of tima equal to the

actual time-taken to resolve it pursuant to this Section VII.

All ele!ssnts of tha work required by this Decree which are not

direotly affected by the dispute shall continue and be. completed

in accordance with the Decree.

19• In attempting to resolve any dispute undar this

section, the

obligated to

this section

extension of

Parties may, by written agreement of the party

prform and CCNS,modify or waive the procedures

as appropriate, including but not limited to an

of

tha times set forth

become effective upon subsequent

herein. Such modifications will

approval by the Court.

14
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‘1111. BET~FASESAND RESERMEG?Mv

20. Plaintiffs hereby release, covenant

not to bring any civil, or seek any administrative

not to sue and

action against

the United States or any department or agency thereof, or any

past or present officer, director, official employee, agent or

contractor of tho United States, or the contractor’sOffi:@rS,

directors or ●mployees, includingthe Regents of the University

of California, or their successorsor assigns, but not including

Siegfried Heckar, with respect to all claim for violation of

Subparts A and H of 40 C.F.R. Part 61, includingcivil penalties

and injunctive relief, at LANL Gccurring from March i5, 1990

through the date of en(xy of this Decree. Plaintiffs further

covmant and agree that they will not file suit for alleged

violations, if.any, occurring after the-entry of this Decree

until 90 days after the completion of the first independent

technical audit described in paragraph 4.5(a) above.

21. Plaintiffs h@reby release, covenant not to

not to bring any civil, or seek any administrativeaction

Siegfried Hacker, his successorsor assigns,

claims which were alleged against Mr. Hecker

Complaint.

with respect

in the First

sue and

agein8t

to all

Amended

22. Nothing in this Decree shall preclude or restrict

any right or authority of the President of the United States

contained in 33 U.S.C. S 1323, 42 U,S.C S 6961, 42 U.S.C. S 7418

or 42 U.S.C. $ 9620(j) to ●xempt LANL

Clean Air Act, the Clean Water Act or

from any provisions of the

the Resource Conservation

15
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and Recovory Act. Nothing in thi$ Decree shall preclude or

rastrict the authority of the United States Environmental

Protection Agmcy to enforce provisions of the Clean Air Act at

LAm.

xx” LEUEMmU

23. This Decree was negotiated and executed by the

parties in good faith to avoid expensive and

litigation and is a settlement of claims and

vigorously contested, denied and disputed as

amount. This Decree shall not constitute an

protracted

defenses which were

to validity and

admission or

adjudication with raspectto any allegation made by any Party.

Moreovor, this Decr8e shall not constitute an admission of any

wrongdoing, misconduct or liability on the part of Siegfried S.

Hecker, DOE,” any of:tha DOE’S officers, or any of .thcDOEOs

contractors. Further, this Oscree shall not constitute an

acknowladgament by Plaintiffs that there was no wrongdoing,

misconduct or liability.

x* M2zXGE

24, Whenever, under the terms of this Decree, notice

is required to be given or documents to be served, the

communication shall be hand-delivered or smit by first-class mail

on tha date it is due, to the following parsons:

mLRmWJm
Carol Oppenheimer, Esq.
Law Office of Simon and Oppenhoimr
P.O. ~QX 9612
Santa Fe, NM 87S04-9612



. ●

Alan D. Graonbarg
U.S. Departnmnt of JUStiC8
999 18th Str88t, Suite 945
D@nV95, CO 80202

and

Lisa Cummings
Department of Energy
Offica of Counsel
528 35th Street
Los Alamos, Hew Mexico 87544

~:
Jonathan I?owu
Rodey, Dickason, Sloan, Akin & Robb
Post office Box 1888
Albuquerqm, tJawlmxico 87103

XI. COSTS AND ATTORUEYSt F~

25* For anylitigation costs incurred by-Plaintiffs

prior to the entry of this Decree, Plaintiffs reserve any right

they may have to seek reasonable costs of litigation,including

attorncys~ and expert witness tees, against DOE pursuant to 42

U.S.C. S 7604(d). DOErasan-s its right to object to the award

of any such costs and fees,

26. DOEshall pay PlaintiffsJ costs, including

reasonable expert fees, incurred in monitoring compliancewith

this ilecr~c,includingmonitoring the independentaudits,

pU??SUant to 42 U.S.C. ~ 7604(d). DOE reserves the right to

contest the reasonablenessof charges subaitted by Plaintiffs.

All bills shall be paid promptly after receipt by DOE, unless DOE’

17



contests tha charges submitted by Plaintiffs. DOE shall advise

Plaintiffs in writing of any amount contested within 30 days of

recaipt of the charges by DoE, and shall submit for payment

monthly any amounts not so contested. After exhaustion of the

dispute resolution procedurs sat forth in Section VII, Plaintiffs

may file a motion for payment with the Court, at which time the

only issues for determination shall be the reasonablenessof the

charges. Plaintiffs shall not be entitled under this paragraph

26 to recovu attorneys’ fees and expert fees incurred in

performing thsir m audit of LANTJ~s compliancewith SUbpa?t H.

27. DOE shall pay, in th event Plaintiffs are a

substantiallyprevailing party, pursuant to 42 U.S.C. 5 7604(d):

(i) Plaintiffs~ reasonable costs, including reasonable attorneys’

.f*as and-expwt witness fees, incumed in snforcing against

violations of this Dacree, and (ii] Plaintiffs’ reasonable costs,

including reasonable attorneys’ fees and expert witness fees,

incurred in oth8r proceedings before this Court and in dispute

resolution, inaludfng proceedings to interpret the provisions-of

this Decree, seek payment of any bill or approval of any budget.

x~r. ~

28. Subject to the process set out in Section VII

(Resolutionof Disputes):

a. this Court shall ratain jurisdiction ovar this matter

for the purpoams of enabling the Partias to apply to the Court

for any further orders that My be nacessary to construe,

la
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implement or enforce compliance with the terms and conditions set

forth in this Decrm;

b. Nothing in this Decree shall be construed to limit the

right of a party to sadc

change in applicable law

29. NO motion

modification of this Dacree based upon a

or upon other appropriate showing.

or other proceeding concerning any

aspect of this Decree shall be properly filed ~lesg all Parties

have bean provided with written notice at least five business

days before filing same.

XIII. OR P~

30. Ths parties agree and acknowledge that final

approval and entry of this proposed Decrea are subjact to the

re~iXeIDeIt?X of Section l13(g) of the Clean Air Act, 42 U.S.C. $

7413(g), and’ths provisions of 28 C.F.R. s 50.7. clean Air Act

Section l13(g) provides that notice of this proposed d~crco b.

given to the public, that the public shall have at least 30 days

to make any comments, and that the Administratorof the united

States Environmental Protection Agency or the Attorney Gonual,

as appropriate, must consider those comments in deciding whether

to consent to this decree. The requirementsof 28 C.P.R. S 50.7

provlda for a similar opportunity for public comment prior to

entry of a propos~d judgment. The Attorney General shall

promptly complete this process,

19
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XIII.

XIII. FECTIVE AND TERHINUON QAJXS

31. This Decree shall be effective upon the date of

its entry by the Court.

32. The obligations of this Decree and this Court’s

jurisdiction over this matter shall terminate upen ccmpletim at

all requirements of this Decree. Ttiiscase shall be dismissad

with prejudice atter termination of this Decrea, upon motion by

any Party to this Decree. If all requirements of this Decree are

completed, the releases set forth in paragraphs 20 and 21 shali

survive the termination of this Dacra8.

/

/

/

20
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THE PARTIES SO AGREE:

FOR PLAINTIFFS: MU QPFICES OF SIMON AND
OPPENHEIMER

P.O. BOY-9612
Santa Fe, NM 87504-9612
(50S) 9$8-7420

FORDOE: LOIS J. SCJUFFER
Assistant Attorney General
Environment and Natural Resources
Division

Date a by:

ALAN D. CNMNBERC
Trial Attomsy

.Envixonumntal Oefens*.Section
U.S. Department of Justice
999 18th St,, Suite 94S NT
Uenvor, Colorado 80202
(303) 312-7324

JoHN J. KELLX
Unilmd States Attornay
District of N*wMa%ica

JOHN ZAVI’WI
Assistant United States Attorney
62S Silver, Suite 400
Albuquerque, MewMexico 87103
(505) ?66-3342

21



TKE PARTIESSO AGREE:

FOR PLAINTIFFS:

Date: by:

LhW OFFICES OF SIMON AND
OPPENHEIMER

FOR DOE:

Data:

V’”

Carol Oppenheimer
P.O. BOX 9612
SantaFe, NX 87504-9612
(505)988-7420

LOIS J. SCHXFFER
Assistant Attorney General
Environment●nd NaturalResources
Division

Trial Attorney
EnvironmentalDefense Sectionu
U.S. Department.af Justice
999 l$th St., Suite 945 NT
Denver, Colorado 80202
(303) 312-7324

JOHN J. KELLY

AssistanV:UnftedStatesAttorney
625 Silver, suite 400
AJbUqU@f~@, New Mexico 87103
(S05)766-3341



TKE PARTIESSO AGREE:

FOR PLAINTIFFS:

Date: by:

LhW OFFICES OF SIMON AND
OPPENHEIMER

FOR DOE:

Data:

V’”

Carol Oppenheimer
P.O. BOX 9612
SantaFe, NX 87504-9612
(505)988-7420

LOIS J. SCHXFFER
Assistant Attorney General
Environment●nd NaturalResources
Division

Trial Attorney
EnvironmentalDefense Sectionu
U.S. Department.af Justice
999 l$th St., Suite 945 NT
Denver, Colorado 80202
(303) 312-7324

JOHN J. KELLY

AssistanV:UnftedStatesAttorney
625 Silver, suite 400
AJbUqU@f~@, New Mexico 87103
(S05)766-3341
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This sETTLEMENT AGREEMENTis made and antared into by

betwoon ConcernedCitizens for Nuclear Safaty (“CCNS”) and

United States Department of Energy (“DOE*). ,

Whereas, CCNS filed a Clean Air Act citizen suit against DOE

Siegfried Hecker, Case No. 94-I039X(D.N.M.),which alleges

that Los Alamos NationalLaboratory (*MM”) is not in compliance

with the national ●mission standard for radionuclides at DOE

f&Ciliti88, set forth at 40 C.F.R. S$ 61.90- 61.97 (“Subpafi Ha);

Wlm?mas, an April 2, 1996, the Coufi granted partial summary

judgment to CCNS based upan DOE’S admission that

. . stacks and.associated quality assurance programs

““compliance with Subpart H at the time CCNS filed

partial summary judgment;

Whereas,

‘ th subpart H

Whereas,

DOE contends that it achieved full

on or about June 3, 1996;

DOE further contands that Congress

31 of 33 ‘major”

were not in

their motion for

compliance with

has not waived

DOE’S sovaraign immunity for the assessment of civil penalties

against it under the Clean Air Act;

Whamas, CCNS disputes DOE’s claia of compliance and of non-

waiver of sovereign immunity and, furthermore, seeks injunctive

relief, an aasesamant of penaltlas, an erdor requiring th~

puformance of environmentally beneficial projects and recovory

ot its litigation costs and fees;

: ,Ex Htol T”

1
...........>..,..
‘ ...,’
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Whereas, tl’m parties wish to resolvethis actionwithout

additional litigation and agree that it is i.nthe public interest

to enter into this SettlementAgreemant, withoutfurther

adjudication of the isI!NIesraised in this case; and

Whereas, the parties consider thisSettlementAgreement,

whm viewed together with the Consent Decree lodged January 14,

1997, to be a just, fair, adaquate and

these issues.

HOW THEREFORE, th. Partieshereby

equitableresolutionof

agree as follows:

10 QMuUuLMw~exicOmi.i.w . DOE agrees to

provide fundingto the Universityof N-w MexicoSchoolof

Medicinein the amountof $150,000 per year cm or”before tho date

90 days aftu exocutim of this

and on that date in 1999, to be”

Universityof New Mexico School

Agreement, on that data in 1998

usedexclusivelyto enable the

of F!edicina,.Mastersin Public

Health Program, to develop and ixaplment a curriculum for a

concentration in environmentalhealthwithin the Masters in

Public HealthProgra~. The environmentalhealthcurriculum

devalepedwith this fundingshall include scientific and policy

mattms associated with the Clean Air Act and radiorauclides.

2. ~c mEa9r- to

provide a fiva4ay trainingceurseduring1997,the cost of which

wiil not exceed $50,000,on the subjectof radiation exposure and

radiation protection to be taughtby instructorsfrom the Oak

Ridge Institute for Science and Education. The coursewill

includa field work at LA.NLand trainingin the us. and operation

z
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of radiationdetectionequipmmt. The course will be offered in

Espanola,New Mexico. The following personswill be invited to

attend tha CowSe:

a. thrae persons chosen by CCNS;

b. tlp to two representativesfrom each of the

following government entities, to be chosen by the governmental

entities: Los Ala~OS County, Santa Fe County, Rio Arriba County,

the City of Santa ?e and the City of Espanola;

c. up to two representativesfrom each of the

following Accord Pueblos to be chosen by the Pueblos: Santa

Clara, San Ildefonso, Cochiti,and Jemez.

3* ~* DOE will ●stablish a repositoryof

radiation detection equipment at Los Alamo% that will consistof

‘standardportable-radiation-monitoring‘equipment,

.-surveymeterscapableof dctactingalpha‘and beta

alpha pancakesand beta probes, as well as meters

●.g.,.hand-held

radiation,i.e.

capabloof

detectinggamma and neutronradiation. DOE agreesto allow

parsons who have-completedthe coursedescribedin paragraph 2

borrow radiationdetectionequipment from the repository. DOE

to

may establishreasonableproceduresto governthe loan and return

of this equipxmnt, such as a LANL employee accompanyingthe

borrowor,a8 long a# thsre is no cost to the personsborrowing

the ●quipment,the community Or the proporty owner whore the

equipment 18 usad. If, throughtha use of the borrowedstandard

Slammy

agrees

meters,a borroweridentifiesa radiationconcern,DOB

to invastigatathe concern through mora sophisticated
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m~thods,such as gamma spectroscopy. DOE may first dttampt to

confka the concmrnwith the borrower by verifying the results

obtainedby the use of the standardsurveymeters. The borrewer

will be given the opportunitytc observefurtherinvestigation,

subjectto reasonablesafety and healthconcerns. DOE agrees to

providethe borrowerand CCNS with the data obtainedfrom the

investigation.DOE shall maintainthis equipment loan program

throughOecember31, 2002,

4- tuwwmKw

a. The partiesmay jointly modify this Agreement

by writtenstipulationexecuted by counsel for tha parties.

b. No provisionof this Agreementshall be

ixkerpratsd as or constitutea commitment or requirementthat DOE

obligataor”pay funds in”contraventionof the Anti-Deficiency

Aot, 31 U.S.C.s 1341 or any.otherlaw or regulation. DOE

representsthat tha sourceof funding for its obligationsunder

this Agr@amentshall be annual DOZ appropriations for operation

of LANL and fundingsuch obligationsdoes not cequirea specifiu

appropriationfrom Congress.

Cb In th8 event that sufficientappropriated

fundingis not available,the Partieswill attespkto adjustany

affectedtimetables accordingly. In the event all required

fundingis mat obtained, CCNS’ sole judicialremedy1s to rwive

its claimsthat were assmrtedin @ncerned Citizu for NUCIW

wmsLYdu* xf
shall file a joint

CCW 81wts to revive its claims,CCNS and DOE

motion to terminatethe ConsentDecreeentered
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in that case. l%- limitations contained in Paragraph 20 of the

Consent Decree enterad in that case shall not bar CCNS’ revived

claims. CCNS may r-cover its reasonable costs of litigation,

including attorneys’ and Gxpert witness f@es, pursuant to 42

U.S,C. S7604(d) in the event it is a substantially prevailing

party on its revived claims.

d. The parties aqree and acknowledge that final

approval of this Agreement is subject to the requirements of

Section 133(g) of the Clean Air Act, 42 U,S.C. S 7413(g). Clean

Air Act Section l13(g) provides that notice of this proposed

agresmont be given to tho public, that tha public shall have at

least 30 days to make any comments, and that the Administrator of

the United States Environmental Protection Agenoy or the Attorney

General, as”appropriate, ‘must consider thosa commen&s in c!eclding

“wh@thar to consent to this agreement. e. Th8

undersigned represantativea of each party certify that they ara

fully authorized by the party or parties they represent to bind

tha respective partias to tlm terms of this Agreement. Signature

by counsel for tha United States Department of

of DOE shall bind the United States of America

this Agreement. This Agreement will be deemed

shall become effoctivc when it has been signed

Justice on behalf

to the terms of

to be executed and

by the

representativesof the parties set forth below.



FOR PLAN’TIFFS: XM OFFICES OF SIMON ANO
@p~~~?ll~R

Oate; -P-”: #=*n)pA44es-b4es,
m.r

P,o. Box 9612
9&nt& Fat NM a7504-9612
(505) 986-7420

FoR DOE:

Date:

Date:

MIS J. SCHIFFER
Assistant Attorney General
hvhonnent and Natural ~egourceg
Division

by:

ALANb. GREENBERG
Trial Attormy
Environamntal Defense Section
U.S. ‘D@8rtment of Justic@
999 18th St., suite 945 NT
D8W*5, Colerado !30202
(303j 312-7324

JOHN J. KELLY
(J’IitadStates Attorney
District of NW rmxieo

JOHN ZAVITZ
.—

Amistant United States Attorney
625 SiiV@r, SUitO 400
Albuquerque, New Mexico 87103
(S05) 766-3341
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FOR PIAINTIWS : LAW O?FIC8SOFSxNor’1 Am
oPPENHErHm

Date : by:

Carol Oppw7hoim41r
P.O. BOX 9612
Santa Fe, NM 87S04-9612
(505) 988-742(I

FOR DOE: LOIS J. SCHIFFER
AssistantAttarney General
Environnsntand Natural Resourcas

Division

Data1
‘y by:

U.S. Depsrtmont of Justfe*
999 lath St., suite 94s NT
Danver, Colorado 80202
(303) 312-73/24

Oat.:
* c-

/50S) 766-3341


